
 

MUNICIPAL IMMUNITY FOR DISCHARGE: PUBLIC 

POLICY NOT SERVING ITS PUBLIC 

 
By Chris R. Playter 

 

I.    THE MISUSE OF POWER BY VIRTUE OF STATE LAW 

 

On June 28, 2011, the Missouri Supreme Court made its decision.  It 
would not grant Jim Brooks’ Application for Transfer from the Missouri Court of 

Appeals.  Public policy had been served. 

Approximately three years earlier, Jim Brooks had been employed as a 
police officer for the City of Sugar Creek.

1
  While patrolling the city one night in 

his squad car, he witnessed a vehicle running a red light.  After stopping the 

vehicle, Brooks administered a field sobriety test which the vehicle’s driver was 
unable to pass.

2
  From there, he placed the suspect under arrest and transported 

her back to police headquarters.
3
   

Brooks followed procedure every step of the way as if second nature, 

unfettered by the suspect’s jabbering about her “close relationship with the Police 
Department” and her threats to arrange that his job be taken.

4
  This wasn’t the 

first time he had encountered such patter, and Brooks had been thoroughly 

prepared by his extensive training with the Academy to deal with a criminal who 
will say anything to be released.  He could not listen to such nonsense.  He had a 

job to do.  He had a duty.  Serve the public, protect its citizens, and get drunk 

drivers off the road.   

At that point, nothing about this arrest was any different than the 
countless number of arrests he had completed during his service.  However, 

things changed for Jim Brooks from there, and they changed in a hurry.  Upon 

informing his supervisor of the arrest, Brooks was told to shred all 
documentation of the arrest, the detention, and the field testing.

5
  Within a day, 

Brooks was called into the Police Chief’s office and terminated, and the reason 

for his termination was for arresting a drunk driver who happened to be a 
prominent business owner in the community.

6
  Jim Brooks had been terminated 

for doing his job.   

Nine months after Brooks filed his lawsuit for wrongful discharge, his 

suit was dismissed on summary judgment.
7
  The average Missouri citizen is 

likely to believe that the public interest could not have been served by Jim 

Brooks’ termination; however, Missouri statutory and common law, as it stands 

today, says otherwise. 

    

                                                                                                                     

 
1 Brooks v. City of Sugar Creek, 340 S.W.3d 201, 204 (Mo. Ct. App. 2011). 
2 Id. 
3 Id. 
4 See id. 
5 Id. at 204-05. 
6 See id. at 205. 
7 See id. at 204-05. 
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II.   SOVEREIGN IMMUNITY FOR MUNICIPALITIES 

 

A.   At-Will Employment Doctrine 

 

The doctrine of at-will employment is well established in both federal 
and state labor and employment law.  While first being somewhat invented in 

1877 by legal scholar Horace G. Wood,
8
 the doctrine itself has been recognized 

in the United States for well over a century now.
9
  Similarly, Missouri has long 

recognized the existence of at-will employment.  Although the term “at-will 

employment” was more recently coined, the premise
10

 of the doctrine had been 

discussed by courts in Missouri before the beginning of the twentieth century.
11

   
At-will status arises where an employee is hired without a definite statement of 

duration attached to his employment.
12

  In cases of at-will employment, an 

employee can be terminated for any reason (with limited exceptions) or for no 

cause at all, so long as the firing is not unconstitutional or statutorily prohibited.
13

  
Following a termination, the discharged employee will have no cause of action 

for wrongful discharge as a matter of law.
14

 

In Missouri, an exception to this tenet of at-will employment, that an 
employee can be fired for any reason, is that an employee cannot be fired for 

reasons that circumvent public policy.
15

  In cases where the reason for 

                                                                                                                     

 
8 Horace G. Wood’s 1877 treatise articulated his belief that the at-will doctrine was an accepted 
doctrine among many United States courts, but scholars looking back today agree that the 
authorities Wood cited did not support his characterization of the at-will doctrine.  Nonetheless, his 

pronouncement and characterization of the doctrine has been essentially unanimously accepted 
since. Magnan v. Anaconda Indus., Inc., 479 A.2d 781, 783-8 n. 8 (Conn. 1984).  
9 EMPLOYMENT CLASS AND COLLECTIVE ACTIONS 732 (David Sherwyn & Samuel Estreicher eds., 
2009) (citing to Horace G. Wood’s treatise written in 1877). See also Deborah A. Ballam, The 
Development of the Employment at Will Rule Revisited: A Challenge to Its Origins as Based in the 
Development of Advanced Capitalism, 13 HOFSTRA LAB. L.J. 75, 88 (1995) (stating that the idea of 
at will employment existed in New York even during colonial times). 
10 It is fairly conceded by legal scholars that the premise of the doctrine has long been discussed, 

but it is less certain as to the policy upon which the doctrine was originally based as Wood’s 
original statement of the doctrine and the early courts that followed it did not explain the policies 
upon which the rule was based.  However, one plausible reasoning has been presented by Ronald 
B. Standler that because an employee must be free to quit at any time to prevent the possibility of 
involuntary servitude prohibited by the Thirteenth Amendment, courts at the time believed there 
was a need to provide employers a reciprocal right.  Ronald B. Standler, History of At-Will 
Employment Law in the USA (2000), http://www.rbs2.com/atwill.htm. 
11 See Harrington v. Kansas City Cable Ry. Co., 60 Mo. App. 223, 230 (1895). 
12 Luethans v. Washington Univ., 894 S.W.2d 169, 172 (Mo. 1995). 
13 For example, an employer cannot terminate an employee for being a part of a statutorily 
protected class.  Firing an employee because of his race, color, religion, national origin, sex, 
ancestry, age or disability is expressly prohibited by the Missouri Human Rights Act.  Keveney v. 
Missouri Military Academy, 304 S.W.3d 98, 101 (Mo. 2010) (citing MO. REV. STAT. § 213.055 
(2005)). 
14 Fleshner v. Pepose Vision Inst., P.C., 304 S.W.3d 81, 91 (Mo. 2010). 
15 Bell v. Dynamite Foods, 969 S.W.2d 847, 852 (Mo. Ct. App. 1998). 
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termination is contrary to public policy,
16

 an employer can be liable to her former 

employee for damages under the theory of wrongful termination or wrongful 
discharge.  Although it is not the only instance which satisfies the public policy 

exception to at-will employment,
17

 a cause of action for wrongful discharge often 

arises where an employee is terminated in retaliation for reporting acts by his 

employer which violate the law.
18

  The Missouri Western District Court of 
Appeals has concisely articulated the parameters of this exception: 

 

[W]here an employer has discharged an at-will employee because that 

employee refused to violate the law or any well established and clear 

mandate of public policy as expressed in the constitution, statutes and 

regulations promulgated pursuant to statute, or because the employee 
reported to his superiors or to public authorities serious misconduct that 

constitutes violations of the law and of such well established and 

clearly mandated public policy, the employee has a cause of action in 

tort for damages for wrongful discharge.19 

 

This often occurs where an employee files an internal complaint or 

otherwise reports unlawful acts by his immediate supervisor to human resources 
or a supervisory employee higher up the corporate chain of command.  The law 

violated does not have to have a specific provision that prohibits retaliation;
20

 

however, the law must be a clear mandate of public policy promulgated within a 

constitutional provision, a statute, a regulation based on a statute, or a rule 
created by a governmental body.

21
  In this way, the at-will employment doctrine 

is not static but can be narrowed or expanded by new legislation or new 

governmental regulation.
22

  Where the reason an employee is terminated is the 
result of an employee reporting violations of a clear mandate of public policy, 

and the employee was dismissed for having reported the illegal activity, the 

employee will have a cause of action for wrongful discharge.
23

 

                                                                                                                     

 
16 Put simply, the public policy exception is a principle of law tending to punish employers where 
their action in terminating an employee is “injurious to the public or against the public good.”  

Boyle v. Vista Eyewear, Inc., 700 S.W.2d 859, 871 (Mo. Ct. App. 1985).  However, even the 
smallest amount of research shows that the public policy exception is no simple matter. 
17 The public policy exception includes (1) discharge for refusal to perform an illegal act, (2) 
discharge for reporting an illegal act performed by a superior, (3) discharge for participating in acts 
that public policy encourages “such as jury duty, seeking public office. . ., or joining a union;” and 
(4) discharge for filing a worker’s compensation claim.  See Bell, 969 S.W.2d at 852 (citing Boyle, 
700 S.W.2d 859, 873-75 (Mo. Ct. App. 1985). 
18 See, e.g., Lynch v. Blanke Baer & Bowey Krimko, Inc., 901 S.W.2d 147, 150 (Mo. Ct. App. 

1995). 
19 Boyle, 700 S.W.2d at 878. 
20 Fleshner, 304 S.W.3d at 97 (citing Porter v. Reardon Mach. Co., 962 S.W.2d 932, 938 (Mo. Ct. 
App. 1998)) (stating there is no need for the rule of law to specifically provide that an employee 
cannot be dismissed for reporting a violation). 
21 See Johnson v. McDonnell Douglas Corp., 745 S.W.2d 661, 663 (Mo. 1988). 
22 See Fleshner, 304 S.W.3d at 92. 
23 Lynch, 901 S.W.2d at 150. 
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B.   Municipal Immunity Differs from Sovereign Immunity 

 

Unlike state entities,
24

 a municipality’s immunity is qualified upon 

certain conditions.  Because a municipality’s immunity is conditional, sovereign 

immunity does not describe the immunity afforded municipalities.
25

  Rather, a 
municipality has immunity from actions in common law tort in all but four cases:  

(1) where a plaintiff’s injury arises from a public employee’s negligent operation 

of a motor vehicle, (2) where the injury is caused by a dangerous condition of the 
municipality’s property, (3) where the injury is caused by the municipality 

performing a proprietary function as opposed to a governmental function,
26

 or (4) 

to the extent the municipality has procured insurance.
27

 
The proprietary exception exists because municipalities often function 

differently than other governmental entities.  While municipalities do usually 

serve some form of governmental function, they often function at a proprietary, 

or corporate, level as well.
28

  Municipal acts are regarded as proprietary if they 
are performed for the special benefit or profit of the municipality as a corporate 

entity.
29

  A municipality does not receive immunity for torts that arise from 

performing these types of acts.
30

 
Proprietary functions are distinguished from governmental acts, which 

are regarded as those acts that are performed for the common good of all.
31

  

Examples of governmental acts include providing airport security, establishing 
and operating schools, and creating municipal fire departments.

32
  These and 

similar acts performed for the common good will receive immunity from torts 

that may arise from negligent performance. 

While some acts performed by a municipality are deemed strictly 
governmental and some deemed strictly proprietary, the two classifications are 

not always mutually exclusive.  There is some gray area in which functions 

performed by a municipality could be considered either proprietary or 

                                                                                                                     

 
24 However, a Missouri state entity’s sovereign immunity is also not absolute since its immunity 
can be statutorily waived.  For example, by including state entities within its definition of 
employer, the Missouri Human Rights Act waives a state’s immunity and subjects state entities to 
tort liability for violations covered under its provisions.  See Brady v. Curators of the Univ. of Mo., 
213 S.W.3d 101, 108 (Mo. Ct. App. 2006) (citing MO. REV. STAT. § 213.010 (West 2012)). 
25 W. Dudley McCarter, Sexual Harassment of Employee by a Company Supervisor Warranted 
Punitive Damages Against the Company, 65 J. MO. B. 8, 10 (Jan-Feb. 2009). 
26 State ex rel. Bd. of Tr. of N. Kan. City Mem’l Hosp. v. Russell, 843 S.W.2d 353, 358 (Mo. 1992) 

(en banc); Kunzie v. City of Olivette, 184 S.W.3d 570, 574 (Mo. 2006) (en banc). 
27 MO. REV. STAT. §§ 537.600-537.610 (2012). 
28 Parish v. Novus Equities Co., 231 S.W.3d 236, 241 (Mo. Ct. App. 2007). 
29 Junior Coll. Dist. of St. Louis v. City of St. Louis, 149 S.W.3d 442, 447 (Mo. 2004) (en banc). 
30 Gregg v. City of Kansas City, 272 S.W.3d 353, 359 (Mo. Ct. App. 2008). 
31 Dallas v. City of St. Louis, 338 S.W.2d 39, 44 (Mo. 1960); Nichols v. City of Kirksville, 68 F.3d 
245, 247 (8th Cir. 1995). 
32 Gregg, 272 S.W.3d at 360. 
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governmental or both.
33

  Even those acts that serve the community in some 

general way may still be considered proprietary in nature,
34

 and a municipality’s 
actions that may compete with a private business industry may nonetheless serve 

a dual governmental function as well.
35

 

While many acts do fall within this cloudy area, Missouri courts have 

been clear that a termination decision is not one of those questionable acts.  
Instead, Missouri courts have consistently held that hiring and firing decisions 

are governmental acts and definitely not proprietary.
36

  Although Missouri courts 

have been somewhat apologetic in their determination in cases where an 
employee’s termination reflects more shamefully on the municipality,

37
 the 

courts have nonetheless consistently considered all termination decisions within a 

municipality as being a part of the “internal administration of operating a 
municipal department.”

38
  Because hiring and firing decisions are never 

considered proprietary, a municipality will always be afforded immunity when an 

employee is terminated from his employment with the municipality
39

 as long as 

the municipality has not procured liability insurance for civil tort actions.
40

  With 
no real incentives for a municipality to procure liability insurance that covers 

wrongful termination and thus waiving its immunity, all termination decisions 

pertaining to whistleblowing that occur within a municipality cannot give rise to 
liability against the municipality itself or the supervisors responsible for the final 

decision to discharge the employee.  In this sense, a blanket immunity is 

bestowed to municipalities which is impenetrable no matter how egregious the 
termination or the improper conduct that gave rise to the initial employee 

complaint.
41

  

 

III.   PUBLIC POLICY EXCEPTION TO AT-WILL EMPLOYMENT IS 

EFFECTIVELY BARRED BY MUNICIPAL IMMUNITY 

 

Giving blanket immunity protection for all municipality termination 
decisions negates the public policy that supports wrongful discharge claims in the 

first place.  It is true that the public policy exception is narrow and would present 

no threat to employers who operate within the parameters of the law and public 

                                                                                                                     

 
33 Bennartz v. City of Columbia, 300 S.W.3d 251, 259 (Mo. Ct. App. 2009). 
34 See id. 
35 Gregg, 272 S.W.3d at 361. 
36 See Kunzie, 184 S.W.3d at 574; State ex rel. Gallagher v. Kansas City, 7 S.W.2d 357, 362 (Mo. 
1928) (en banc); Nichols, 68 F.3d at 247. 
37 McCarter, supra note 25, at 11 (stating that the court was “sympathetic to well-intentioned and 
law-abiding municipal employees”). 
38 Kunzie, 184 S.W.3d at 574. 
39 Bennartz, 300 S.W.3d at 260.  See also Nichols, 68 F.3d at 248 (the court asserting that defendant 
city’s act of firing plaintiff city employee was governmental, not proprietary, and therefore subject 
to sovereign immunity). 
40 Kunzie, 184 S.W.3d at 574. 
41 See Bennartz, 300 S.W.3d at 261. 
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policy.
42

  However, the immunities given to municipalities provide added 

protection for some employers who choose not to operate within the mandates of 
the law.   

“In our society we encourage and protect employees who stand up and 

report wrongdoing and illegal activities.”
43

  This statement certainly is not 

outlandish; in fact, most Missouri citizens would support the policies underlying 
this idea.  This statement is akin to the driving policies for enacting and 

maintaining the whistleblower public policy exception to the at-will employment 

doctrine.
44

  This policy of protecting whistleblowers, while widely accepted,
45

 is 
jeopardized, or at the very least unjustifiably limited, by the immunity provided 

municipalities for their termination decisions.  As the immunity rules in Missouri 

stand, a significant sector of employees are forced to face the difficult decision of 
whether to report violations of the law by their supervisors to their employers 

which could result with losing their jobs and being left with no legal recourse, or 

to turn a blind eye and allow illegal activity to continue at their places of 

employment. 
Because of this blanket immunity, persons working in positions within 

municipalities are provided less protection than those employees working in the 

private sector.
46

  This reality is further contrary to the nation’s public policy 
which has consistently imposed a higher duty on government entities than those 

employers who are in the private sector.
47

  The individuals who are most heavily 

affected by the at-will employment doctrine are upper and middle level 
employees who often have substantial investments in life insurance, medical 

insurance, and retirement programs through their employers, which are difficult, 

if not impossible, to replace if terminated.
48

  When one considers the 

consequences of failing to provide protection to wrongfully terminated 

                                                                                                                     

 
42 Boyle v. Vista Eyewear, Inc., 700 S.W.2d 859, 878 (Mo. Ct. App. 1985). 
43 Topps v. City of Country Club Hills, 272 S.W.3d 409, 419 (Mo. Ct. App. 2008). 
44 See Kenneth R. Swift, The Public Policy Exception to Employment At-Will: Time to Retire a 
Noble Warrior?, 61 MERCER L. REV 551, 557 (Winter 2010). 
45 The notion of this policy’s acceptance is supported by the fact that adoption of whistleblower 

protection has occurred in various forms of state and federal statutes.  A few examples of the 
wealth of anti-retaliation statutes include the Aviation Investment and Reform Act to promote 
reporting violations of federal aviation regulations; environmental protection laws such as the 
Water Pollution Act, the Solid Waste Disposal Act, or the Clean Air Act; and state and federal anti-
retaliation clauses within human rights statutes.  Not only is the number of such statutes increasing, 
but the amount of protection is increasing as well.  For example, the Sarbanes-Oxley Act, passed by 
Congress in 2002, has been coined the “gold standard” of whistleblower protection because it 
imposes both criminal sanctions against the wrongdoer and provisions for monetary compensation 

to the whistleblower.  Id. at 564-65. 
46 Topps, 272 S.W.3d at 419. 
47 See, e.g., NCAA v. Tarkanian, 488 U.S. 179, 191 (1988) (an employee is granted the protections 
of due process against a state actor but this protection does not extend to “private conduct that 
abridges individual rights” (quoting Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 
(1961))); Pickering v. Bd. of Educ., 391 U.S. 563, 568 (1968) (employees at a public school have 
free speech rights that are protected against state action).  
48 Boyle v. Vista Eyewear, Inc., 700 S.W.2d 859, 877-78 (Mo. Ct. App. 1985). 
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employees in light of this fact, the ill effects of permitting municipalities to 

wrongfully discharge their employees becomes apparently dire. 
Similarly, giving blanket immunity protection for all municipality 

termination decisions also does not serve the policy reasons that support 

individual immunity.  While individual immunity
49

 is guided in general by 

distinguishing between ministerial and discretionary decisions,
50

 the factors that 
are weighed in determining where immunity applies include the nature of the 

official’s duties, the extent to which the acts involve policymaking, and the likely 

consequences of withholding immunity from the official.
51

  When one looks at 
the more specific factors announced in Kanagawa, it becomes apparent that 

individual employee terminations do not usually require policy-making.  For 

instance, Jim Brooks’ termination from the Sugar Creek Police Department was 
far removed from the municipality’s policy-making; the Police Department had 

policies in place which were well established within the department.  In fact, 

terminating Brooks required discharging an employee for upholding the policies 

the entity purported to endorse.   
Unlike layoffs,

52
 a termination of an employee who has reported illegal 

activity does not occur at the governmental policy-making level.
53

  Instead, such 

decisions are usually made by one or a few individuals who have no bearing in 
any respect upon the policies through which the municipality operates.  In fact, 

termination decisions are sometimes made by persons who may hold some 

supervisory duties but nonetheless  have no authority in policy-making for the 
municipality. 

In addition, the consequences of withholding immunity will encourage 

municipalities to follow the laws of state and national governing bodies.  Under 

current Missouri statutory and common law, a municipality and its officials are 
permitted to discharge an employee who reports their illegal activities without 

                                                                                                                     

 
49 The individuals working within a government entity are not afforded sovereign immunity, as this 

doctrine is uniquely applicable to the governmental entities themselves.  Rather, a public officer 
must establish his or her conduct is protected under the doctrine of official immunity.  See Rustici 
v. Weidemeyer, 673 S.W.2d 762, 768 (Mo. 1984) (en banc). 
50 Id. at 769; Kanagawa v. State ex rel. Freeman, 685 S.W.2d 831, 835 (Mo. 1985) (en banc). 
51 Kanagawa, 685 S.W.2d at 836. 
52 Often called reduction in force at the governmental level, layoffs occur where a discretionary or 
budgetary determination is made to abolish an existing position entirely and is not based on an 
employee’s conduct such as reporting illegal violations.  U.S. OFFICE OF PERS. MGMT., SUMMARY 

OF REDUCTION IN FORCE UNDER OPM’S REGULATIONS, 
http://www.opm.gov/rif/general/rifguide.asp#1 (last visited April 6, 2013). 
53 See Bockes v. Fields, 999 F.2d 788, 791 (4th Cir. 1993) (distinguishing firing decisions from 
policy-making and stating “‘[P]olicymaking authority’ implies authority to set and implement 
general goals and programs of municipal government, as opposed to discretionary authority in 
purely operational aspects of government.” (quoting Spell v. McDaniel, 824 F.2d 1380, 1386 (4th 
Cir. 1987) (stating that policy implies choosing a course of action from among various alternatives 
as opposed to “episodic exercises of discretion in the operational details of government.”)). 
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civil repercussion
54

 and thus continue to misuse their power by continuing to act 

in a manner contrary to the public good after the complaint has been silenced.  
While such a misuse of power seems like a far-reaching hypothetical, in reality, it 

is not uncommon for cases to be filed alleging similar tortuous conduct on the 

part of municipal employees.
55

  Protecting against similar types of misuse of 

power has been the driving force behind enacting much of this country’s 
legislation.  For example, it was the central aim of enacting the Civil Rights Act 

and a cause of action under section 1983.
56

   

The consequence of withholding municipal immunity would encourage 
compliance with public policy.  Imposing liability should cause officials who 

have doubts about the lawfulness of their termination decisions to err on the side 

of caution.
57

  Further, heightened liability will encourage municipalities to have 
extra checks or supervision and investigatory measures in regards to 

termination.
58

  Finally, although it is not a factor articulated in Kanagawa, it is 

equally important to note the consequence of continuing to afford immunity to 

municipalities and its officers establishes the anomaly that Justice Brennan stated 
in Owen v. City of Independence, Mo. should not be permitted the government: 

 

How “uniquely amiss” it would be, therefore, if the government itself - 

“the social organ to which all in our society look for the promotion of 

liberty, justice, fair and equal treatment, and the setting of worthy 

norms and goals for social conduct” - were permitted to disavow 

liability for the injury it has begotten.59 
 

IV.   CONCLUSION 

 

Over approximately one hundred fifteen years since first recognizing the 
at-will employment doctrine, Missouri has established only a few exceptions to 

the application of the doctrine.  One of those exceptions protects employees who 

are terminated in retaliation for reporting their employer’s or supervisors’ 

unlawful conduct.  With so few exceptions made over such a long period of time, 

                                                                                                                     

 
54 See Bennartz v. City of Columbia, 300 S.W.3d 251, 261 (Mo. Ct. App. 2009) (stating that even 
when assumed that an employee’s report of illegal activity is true, the termination will still not fall 
within an exception to governmental immunity). 
55 See, e.g., Wright v. City of Salisbury, Mo., 656 F. Supp. 2d 1013, 1031 (E.D. Mo. 2009) 
(granting summary judgment against police officer complaining of being instructed not to make 
drunk driving arrests); Aiello v. St. Louis Cmty. Coll. Dist., 830 S.W.2d 556, 559 (Mo. Ct. App. 
1992) (affirming dismissal of wrongful discharge claim filed for supervisor having filed fraudulent 

expense reports). 
56 Owen v. City of Independence, Mo., 445 U.S. 622, 650 (1980) (stating the Civil Rights Act 
targeted “[m]isuse of power, possessed by virtue of state law and made possible only because the 
wrongdoer is clothed with the authority of state law.” (quoting Monroe v. Pape, 365 U.S. 167, 184 
(1961))). 
57 See id. at 651-52. 
58 See id. at 652 n.36. 
59 Id. at 651. 
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one would suspect that the exceptions that do exist are important to the people 

whom they serve.  However, applying municipal immunity as Missouri currently 
does for whistleblowing activities effectively negates that exception for a large 

number of people who need to be protected from the very real possibility of 

abuse of power by municipal government and its individual officials.
60

  A change 

has to be made. 
The most expansive change which would afford the best possible 

protection for governmental employees would be to exclude whistleblower 

retaliation claims from the protection of sovereign and municipal immunity 
outright.

61
  Such a change would protect government employees who stand up 

against illegal activities that occur within our governmental systems.
62

  Without 

this change, government employees will have to continue to face the reality that 
reporting wrongdoing could very likely cost them their jobs.  Because this 

change is such a dramatic departure from existing law, it would most likely have 

to occur at the legislative level.   

Although this change is certainly a dramatic departure from the current 
Missouri approach, a study of the criticism of the governmental-proprietary 

approach to municipal immunity and the subsequent changes some jurisdictions 

have effectuated in response displays a legislative change in Missouri would be 
less dramatic, if dramatic at all, in the larger scheme American jurisprudence.  

For example, the Wisconsin Supreme Court acknowledged the immense criticism 

of the doctrine which was occurring as early as the 1940s and 1950s stating: 
 

There are probably few tenets of American jurisprudence which have 

been so unanimously berated as the governmental immunity doctrine.  

This court and the highest courts of numerous other states have been 

unusually articulate in castigating the existing rule; text writers and law 

reviews have joined the chorus of denunciators. 

. . . . 

“It is almost incredible that in this modern age of comparative 

sociological enlightenment, and in a republic, the medieval absolutism 

supposed to be implicit in the maxim, ‘the King can do no wrong’, 

should exempt the various branches of the government from liability 

for their torts, and that the entire burden of damage resulting from the 
wrongful acts of the government should be imposed upon the single 

individual who suffers the injury….”63 

 

                                                                                                                     

 
60 Topps v. City of Country Club Hills, 272 S.W.3d 409, 419 (Mo. Ct. App. 2008). 
61 Id. 
62 Id. 
63 Holytz v. City of Milwaukee, 115 N.W.2d 618, 621-22 (Wis. 1962) (reiterating criticism within 
its jurisdiction and later quoting Barker v. City of Santa Fe, 136 P.2d 480, 482 (N.M. 1943)). 
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In response to this and homogeneous criticism, several states have 

limited or abolished municipal and sovereign immunity through judicial 
abrogation of the common-law doctrine or legislative enactment.

64
 

Missouri would be best served by enacting a statute comparable to the 

Rhode Island Whistleblowers’ Protection Act.
65

  Similar to the definition used in 

Missouri’s Human Rights Act,
66

 the Rhode Island Whistleblowers’ Protection 
Act defines an employer to include state and municipal government,

67
 and in so 

doing, the Act abolishes municipal immunity entirely as it pertains to wrongful 

discharge for reporting illegal acts.
68

  By mimicking the approach taken by the 
Rhode Island Whistleblowers’ Protection Act, Missouri law would eliminate 

municipal immunity entirely in cases of wrongful discharge, thus providing 

unfettered protection to government employees to report violations of the law.
69

  
In addition, the new approach would be an easy transition for Missouri courts as 

this approach is practically identical to the treatment of government entities 

under the Missouri Human Rights statutes.
70

 

The Rhode Island approach is only one possible avenue through which 
Missouri legislature can pass to afford the needed protection for employees who 

choose to hold government entities accountable when they falter.  Rhode Island’s 

model may be the most comfortable for Missouri legislature, however, because it 
is so congruous with the well-settled body of law regarding human rights.  

Whether this model is chosen over any other similar approach does not matter so 

long as change occurs.   
Misuse of government power is real, and it is happening in many 

municipal entities in cities throughout Missouri.  Municipal employees can no 

longer tolerate being treated as “second-rate” employees with fewer rights than 

those working within the private employment sector.
71

  Every employee must be 
afforded the protection necessary to affect change and hold Missouri government 

entities accountable for the acts they conduct in the name of public service. 
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