
 

CELL PHONE WARNINGS: CONSUMER HEALTH 

PROTECTION VERSUS COMMERCIAL FREE SPEECH 

 
By Jennifer Brooks 

 

I.   A LOOK AT SAN FRANCISCO’S “CELL PHONE RIGHT-TO-

KNOW” ORDINANCE AND ITS POTENTIAL IMPACT ON OTHER 

LOCAL GOVERNMENTS 

 

Growing up, I admired how my father always had the latest gadget or 

new toy. He loved all of the new inventions the 1980’s had to offer, but what he 
cherished the most was the invention of the mobile phone.  In fact, he was one of 

the first people I knew to get a car phone in the late 1980’s – a DiamondTel 

phone, weighing just under five pounds.  Next, he graduated to the Motorola 
StarTAC, the first “clam shell” phone, a style that later became known as the 

“flip phone.”
1
  Throughout my childhood, rarely was there a dinner or a car ride 

which was not interrupted by the inevitable ringing of his cell phone, making it a 

large part of our life:  at least it was up until September 11, 2001.  While that was 
a horrific day for many families and for our nation, my family experienced a 

completely unrelated and personal tragedy.  My father was diagnosed with 

glioblastoma multiforme four, an advanced form of brain cancer.  He had a tumor 
the size of a lemon located behind his right ear; the same side of his head he had 

been holding his various cell phones up to for almost fifteen years.   

The World Health Organization estimated that, by the end of 2009, there 

were over 4.6 billion mobile phone subscriptions worldwide.
2
  The American 

Cancer Society estimated that 12.7 million new cases of cancer occurred in 2008 

worldwide.
3
  A growing number of people believe some of these statistics may be 

related to one another; however, no definitive study has shown a clear 
correlation.

4
  Nevertheless, some state and city governments have considered or 

attempted requiring warnings for cell phone packaging.
5
  With no clear evidence 
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that cell phones are dangerous, most warning requirements imposed by the 

government will probably be held unconstitutional under the First Amendment.  
A district court’s recent decision about such a warning requirement, in CTIA v. 

City of San Francisco, summarized the case law on this issue by stating that 

when the government has a reasonable interest in protecting public health and 

safety or preventing deception, it can require businesses to disclose facts that are 
uncontroversial and accurate.

6
  However, the First Amendment otherwise 

prevents the government from injecting its opinions into a business’s message to 

consumers about a product.   
This article will examine the fine line between governments’ attempts to 

require warnings about cell phones and retailers’ and manufacturers’ First 

Amendment rights.  The second part will examine the latest World Health 
Organization (WHO) categorization of cell phones as “possibly carcinogenetic.”  

The third part will explain what SAR value is and its role in legislation.  The 

fourth part will discuss San Francisco’s “Right to Know” ordinance and the 

district court’s ruling on the ordinance.  Part five will discuss the possible impact 
of the ordinance on  other local governments, and the final section will make 

suggestions for how to create ordinances or bills which will not violate the First 

Amendment or be preempted by federal legislation. 
 

II.   WHAT DOES “POSSIBLY CARCINOGENIC” MEAN? 

 
In June 2011, the International Agency for Research on Cancer 

(“IARC”), a research division of WHO, announced that after reviewing scientific 

data from around the world, they were now going to classify cell phones as a 2B 

category agent, meaning they are “possibly carcinogenic.”
7
  IARC has five 

different classifications for products it has researched.  Group 1, covering things 

that are “carcinogenic to humans,” has 109 agents.
8
  Group 2A, for things 

“probably carcinogenic to humans,” has 65 agents.
9
  Group 2B, comprised of 

things “possibly carcinogenic to humans,” has 275 agents.
10

  Group 3, containing 

things “not classifiable as to its carcinogenicity to humans,” has 503 agents.
11

  

Finally, Group 4, for that which is “probably not carcinogenic to humans,” has 

only 1 agent.
12

 
IARC places agents in the 2B category when “a causal association is 

considered credible, but when chance, bias or confounding cannot be ruled out 

                                                                                                                     
=default.htm$3.0$vid=amlegal:sanfrancisco_ca$sync=1; New York City Council is currently 
drafting the text for a bill. 
6 CTIA-The Wireless Ass'n v. City & County of San Francisco, 827 F. Supp. 2d 1054 (N.D. Cal. 

2011), aff’d, Nos. 11–17707, 11–17773, 2012 WL 3900689 (9th Cir. Sept. 10, 2012). 
7 WHO, supra note 2. 
8
 International Agency for Research on Cancer, Agents Classified by the IARC Monographs, 

Volumes 1–102 (Nov. 7, 2012), http://monographs.iarc.fr/ENG/Classification/ [hereinafter IARC]. 
9 Id. 
10 Id. 
11 Id. 
12 Id.  



2013] CELL PHONE WARNINGS 19 
 
 

 

with reasonable confidence.”
13

  Cell phones’ classification in 2B as “possibly 

carcinogenic,” puts them in the same category as diesel fuel, lead, and coffee.
14

  
IARC’s research did not find increased risk of glioma or meningioma (types of 

brain cancer) with mobile phone use of more than ten years, but found 

indications of increased risk of glioma for people who fall within the top 10% of 

cumulative hours of cell phone use.
15

 
 

III.   WHAT IS SAR VALUE? 

 
When using a mobile phone, radiofrequency (RF) energy is emitted.  The 

RF energy is what is considered to be “possibly carcinogenic.”  The Federal 

Communications Commission (FCC) measures the amount of RF energy 
absorbed by the body through mobile phone use with units referred to as the 

Specific Absorption Rate (SAR).
16

  In order to be in compliance with the FCC 

requirements, the maximum SAR value a mobile phone sold in the United States 

can have is 1.6 watts per kilogram (1.6 W/kg).
17

  The FCC has compiled a 
database allowing consumers to look up the SAR value for each model of mobile 

phone.
18

  According to the FCC website, any person can find a cell phone’s SAR 

value by removing the battery pack from the phone to get the FCC ID number.
19

  
After identifying the FCC ID number, one must go to the web address 

www.fcc.gov/oet/ea/fccid,
20

 enter the FCC ID number, and click on “Start 

Search.”  Although these instructions may seem simple, determining the SAR 
value can be difficult on this website because each ID number entered will pull 

up a report almost eighty pages in length describing the SAR value testing 

method used by the cell phone manufacturer.  When I tried to identify my cell 

phone’s SAR value, I was led to several reports, all about 80 pages in length, that 
never gave me a clear idea of the SAR value of my cell phone. 

 

A. SAR Value and Legislation 

 

While the United States government makes it a challenge for consumers 

to research their own cell phone’s SAR value, other countries require this 

information be provided at the time of purchase.  Switzerland, Germany, Israel, 
and France require cell phone retailers to list the SAR value of each phone in the 

store so that consumers can make informed decisions about which cell phone to 
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purchase.
21

  The governments of those countries also encourage consumers to 

buy cell phones with low SAR values.  France even requires retailers to sell cell 
phones accompanied with headsets and provide different labeling for cell phones 

with low SAR value in order to make them easier to identify.
22

 

The FCC claims that cell phones sold in the United States do not pose a 

threat of overexposure of RF energy to their users because cell phones sold in the 
United States comply with healthy levels of SAR value.

23
  The FCC website 

states that if a cell phone user is concerned about over exposure of RF energy 

despite compliance with FCC regulations, then the user should always hold his or 
her phone away from his or her head or body and use speakerphones when 

possible.
24

  The FCC claims this is a more effective means of lowering RF energy 

exposure than buying a phone with a low SAR value.
25

 
 

IV.   “CELL PHONE RIGHT-TO-KNOW” ORDINANCE 

 

Even though the FCC’s research claims there is no danger from having a 
cell phone which emits a SAR value of 1.6 W/kg, the IARC’s report published 

and endorsed by WHO, along with other studies, has prompted some state and 

local governments to take action.  In particular, San Francisco took the biggest 
step with the “Cell Phone Right to Know” ordinance.

26
  On June 22, 2010, San 

Francisco City Council passed an ordinance that required sellers of cell phones in 

the city to have supplemental factsheets posters, and packaging stickers 
disclosing to consumers the maximum SAR value of each specific mobile phone 

and ways to reduce RF energy exposure.
27

 

In response to the “Cell Phone Right to Know” ordinance, CTIA filed a 

lawsuit seeking a preliminary injunction and alleging that the ordinance violated 
the First Amendment of the Constitution and was preempted by federal 

regulation from the FCC.
28

  After CTIA filed the lawsuit, San Francisco’s city 

council amended its requirements so that fact-sheets, posters, and stickers would 
not need to display the SAR value for each cell phone, but rather just explain that 

RF energy is emitted by cell phone use and how to reduce the amount of RF 
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energy that could be absorbed by cell phone users.
29

  The city council removed 

the listing of SAR values for particular cell phones because measuring the SAR 
value of a cell phone may vary greatly.

30
  If a cell phone is used in a place with 

weak reception such as in an elevator or parking garage, a cell phone will emit a 

much greater SAR value than when standing near a cell tower with good 

reception.  With the SAR value being uncertain at times, the city council felt that 
warnings about specific SAR values would have a more difficult time passing 

First Amendment scrutiny.
31

  CTIA argued putting the SAR value on a cell phone 

gave consumers the “false impression” that some cell phones were safer than 
others.

32
  CTIA’s position is that all cell phones sold in the United States have a 

safe SAR level because they comply with FCC regulations.
33

 

 
“Is the mere unresolved possibility that something may (or may not) be a 

carcinogen enough to justify compelled warnings and compelled recommended 

precautions by store owners?”
34

  This is the question Judge Aslup posed in the 
CTIA--The Wireless Association v. City and County of San Francisco, California 

                                                                                                                     

 
29 Telephone Interview with Ellen Marks, Director of Environmental Health Trust (Jan. 8, 2012).  
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opinion regarding CTIA’s request for an injunction.  The United States District 

Court for the Northern District of California held that the “Right to Know” 
ordinance was not preempted by FCC regulations, but that the fact sheets that 

sellers were required to distribute, the display posters, and the stickers did violate 

the First Amendment.
35

  Posters which retailers were required to display about 

potential risks arising from exposure to RF energy were held not reasonably 
necessary and unduly intruded on retailers’ wall space.

36
  The display materials 

and stickers were found to be unconstitutional because they “unduly intrud[ed] 

upon the retailers’ own message,” and the silhouettes with RF rays beaming on 
the head and hips were also ordered to be removed because the images may give 

the impression that cell phones are dangerous even though no untrue facts are 

given when explaining the image.
37

  
The factsheets, however, were not found to be unconstitutional as long as 

they were modified to ensure they did not mislead consumers.
38

   Judge Aslup 

provided three things that needed to be done to help to cure the misleading 

impression of the factsheets.
39

  First, the sheets should include the statement: 
“Although all cell phones sold in the United States must comply with RF safety 

limits set by the FCC, no safety study has ever ruled out the possibility of human 

harm from RF exposure.”
40

  Next, the sheets should explain that RF energy is 
classified as a “possible” carcinogen by WHO as opposed to a “known” or 

“probable” carcinogen.
41

  And third, the silhouettes should be removed from the 

fact sheets altogether because the general impression of the ray beams going 
from the cell phone to the brain and groin appeared to indicate the beams were 

dangerous.
42

  The City of San Francisco subsequently revised the fact sheet 

according to Judge Aslup’s suggestions.   

CTIA lost its argument that the ordinance was preempted by FCC 
regulation.  Judge Aslup determined the FCC only regulates the SAR value that a 

cell phone emits.
43

  San Francisco’s “Right to Know” ordinance does not attempt 

to control how much RF energy a cell phone shall emit, but instead merely tries 
to educate the public about the perceived risk of RF emission.

44
  Because no FCC 

regulation or federal statute has attempted to regulate information regarding RF 

emission, the court held that no conflict between federal and local law existed.
45

 

 

V. THE ORDINANCE’S IMPACT AROUND THE COUNTRY 
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The litigation about San Francisco’s ordinance is still in progress.  CTIA 
has obtained a preliminary injunction prohibiting San Francisco from enforcing 

the ordinance, preventing the fact sheets from being handed out, while both 

parties have filed cross appeals.  Ellen Marks stresses the importance of the 

ongoing lawsuit by explaining how other city and state governments have 
contacted the City Counsel of San Francisco, and are awaiting the litigation’s 

outcome because they plan to adopt similar ordinances.
46

  Among the cities and 

states Marks mentioned are New York City, Berkley, Arcadia, Burlingame, 
Philadelphia, Pennsylvania, New Mexico, Oregon, Chicago, and Los Angeles.

47
 

A New York City Councilman, Peter F. Vallone Jr., is currently working 

on a bill modeled off of San Francisco’s “Right-to-Know” ordinance.
48

  He plans 
to also require cell phone retailers to display “in a prominent location visible to 

the public, within the retail store” posters and fact sheets explaining the emission 

of RF energy and how to reduce SAR value.
49

  Vallone’s staff has indicated that 

he will not wait for the outcome of the cross appeals in the San Francisco case 
before trying to pass his bill.

50
 

Maine has already attempted to pass similar legislation twice.  In January 

of 2010, led by Democratic State Representative Andrea Boland, Maine was the 
first state to consider requiring cell phone packages to have warnings.

51
  The bill 

was considered “emergency legislation” because over 900,000 residents of Maine 

were using cell phones.
52

  However, this bill was killed in the Maine House of 
Representatives.

53
  A year later, a similar bill was re-introduced but again failed 

to pass.
54

 

 

VI.    PREDICTIONS AND SUGGESTIONS FOR CELL PHONE 

LEGISLATION 

 

By focusing on non-controversial, and accurate facts, city and state 
legislators may have a decent chance of passing valid ordinances regarding cell 

phone education.  Instead of making the case that cell phones should have 

warnings, future city council members attempting to create similar legislation 

should focus on only those facts that are accurate and uncontroversial.  This may 
be easier said than done, given that the “Right to Know” ordinance originally 
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focused on SAR values, something that seems to be objective data but turned out 

to be capable of giving false impressions.  Currently, cell phone companies are 
required to include information in each cell phone’s manual stating how far away 

from your body you should hold your cell phone in order to comply with FCC 

SAR value regulations. For example, if you look in the back of the following 

manuals, in small print, you will find these instructions: 
 
BlackBerry Torch: “Use hands-free operation if it is available and 

keep at least 0.98in (25mm) from your body (including the abdomen of 

pregnant women and the lower abdomen of teenagers) when the 

BlackBerry is turned on and connected to the wireless network.”  

Apple iPhone 4: “When using iPhone near your body for voice calls or 
for wireless data transmission over a cellular network, keep iPhone at 

least 15mm (5/8 inch) away from the body and only use [accessories] 

that do not have metal parts and that maintain at least 15mm (5/8 inch) 

separation between iPhone and the body.” 

Motorola: “If you do not use a body-worn accessory supplied or 

approved by Motorola, keep the mobile device and its antenna at least 

2.5 centimeters (1 inch) from your body when transmitting.  Using 

accessories not supplied or approved by Motorola may cause your 

mobile device to exceed RF energy exposure guidelines.”55 

 

This information is already required by the FCC to be included in the 
manuals in order to be in compliance with FCC SAR value regulations.  Creating 

legislation that closely follows this type of language, telling the consumer how 

far they need to keep the cell phone away from their body in order to comply 
with FCC SAR standards, should not violate First Amendment rights or pose any 

federal preemption problems.  The FCC has already considered this information 

to be accurate and uncontroversial, and no conflict would exist between local and 

federal requirements.  The size of the message may be an important question for 
this type of legislation because a larger message would be more noticeable to 

consumers and may unduly burden and hide the retailers’ and manufacturers’ 

messages.  For this reason, requiring factsheets, which are handed out to all 
customers instead of large posters or stickers, may be easier to uphold under the 

Constitution.  While including this information may not be as informative as 

some legislators would like and may not be displayed as prominently as they 
would like, it would get consumers thinking about the safety of cell phone 

radiation and make them more aware of SAR value and ways to reduce RF 

energy exposure.  I believe the first cities or states trying to pass such ordinances 

or bills should make them conservative to ensure they are upheld by the courts.  
Once some have been passed and survive challenges, other cities and states will 

follow. 
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Of course no warnings will bring my father back, but I often wonder how 

things might have been had information about “SAR value,” “RF energy,” and 
the concept of reducing radiation exposure been more widely known over the 

past few decades.  I then begin to think about the present and the amount of 

children using cell phones.  How will cell phone radiation affect them?  Are we 

ignoring warning signs that may harm them in the future?  Though evidence 
about the danger of cell phones is presently inconclusive, when it comes to 

informing the public about possible risks, I know we can create a solution that 

will allow us to place caution over uncertainty and commercial profit without 
jeopardizing the essence of the First Amendment.   

 

 
 

 




