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 I.  INTRODUCTION 
 

On November 28, 2009, James Kraig Kahler, a former Columbia, 
Missouri city official, shot and killed his wife, her grandmother, and the couples’ 
two daughters in Burlingame, Kansas. 1   At trial, Kahler’s defense counsel 
presented testimony that Kahler was severely depressed, “‘mentally 
overwhelmed’”, and “not able to control his behavior” at the time of the 
shooting.2   For instance, Kahler had discovered that “his wife was having a 
lesbian affair” and was seeking a divorce.3  He had also lost his job in Columbia, 
Missouri, and had moved to live with his parents in Topeka, Kansas, just weeks 
before the shooting.4  

However, mental disease or defect is not a defense alone in Kansas, so 
Kahler’s attorneys were limited to arguing that Kahler’s mental state prevented 
him from forming the intent and premeditation requirements for a charge of first-
degree murder.5  Nevertheless, evidence presented at Kahler’s trial showed that, 
prior to the shootings, Kahler withdrew a large amount of cash, loaded his 
vehicle with outdoor survival equipment and food, and told his brother that he 

                                                            
*J.D., University of Missouri-Kansas City School of Law, 2013; B.A. Philosophy, University of 
Missouri-Columbia, 2009. 
1 Amended Complaint, State v. Kahler, No. 09CR270 (Kan. Dist. Ct., Dec. 10, 2009), available at 
http://www.kscourts.org/State-v-kahler/Plaintiff/20091210-AmendedComplaint.pdf; see also Dean 
Praetorius, James Kraig Kahler Allegedly Murdered Family Following Wife’s Lesbian Affair, 
HUFFINGTON POST (Aug. 19, 2011, 12:06 PM), http://www.huffingtonpost.com/2011/08/19/james-
kraig-kahler-murder_n_930714.html#s333066&title=James_Kraig_Kahler. 
2 Brennan David, Kansas Statute Complicates Case for Insanity, COLUMBIA DAILY TRIBUNE (Aug. 
24, 2011, 1:10 PM), http://www.columbiatribune.com/news/2011/aug/24/kansas-statute-
complicates-case-for-insanity. 
3 John Hanna, Kansas Capital Case Raises Insanity Defense Issue, LAWRENCE JOURNAL-WORLD 
(Aug. 29, 2011), http://www2.ljworld.com/news/2011/aug/29/kansas-capital-case-raises-insanity-
defense-issue/?kansas_legislature. 
4 Id. 
5 Brennan, supra note 2. 

http://www.kscourts.org/State-v-kahler/Plaintiff/20091210-AmendedComplaint.pdf
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“might go out in a blaze of glory.”6  On October 11, 2011, Kahler was convicted 
and sentenced to death by the District Court of Osage County, Kansas.7   

Kahler’s case highlights the high bar Kansas has set for criminal 
defendants who possibly suffer from a mental defect at the time of their criminal 
act.  By abolishing a stand-alone insanity defense, Kansas has limited its 
mentally ill criminal defendants to arguing only that their mental disease or 
defect caused them to be unable to form the required state of mind defined in the 
criminal statute, generally referred to as the mens rea of the crime.8  Missouri, on 
the other hand, provides that a defendant is not responsible for their criminal 
conduct if, due to a mental disease or defect, they were “incapable of knowing 
and appreciating the nature, quality, or wrongfulness” of that conduct.9 

Ultimately, this Note argues that, unlike Missouri’s approach to the 
insanity defense, Kansas fails to provide a fair and equitable remedy to the 
defendant who formed the mens rea for the crime but did not understand the 
difference between right and wrong at the time the crime was committed.  As a 
result, Kansas precludes mentally ill criminal defendants from the same level of 
treatment afforded in Missouri and subjects them to the same punishment as 
those who know right from wrong.  In response, the Supreme Court should grant 
certiorari on this issue and hold it unconstitutional to abolish the insanity defense. 

Part II of this Note describes the relevant history of the insanity defense 
in Kansas and Missouri, particularly the changes both states made to their 
criminal statutes following the assassination attempt on President Ronald Reagan 
by John Hinckley, Jr.  Part III argues that Kansas’ approach is an inadequate 
remedy for the mentally ill who are unable to appreciate the difference between 
right and wrong and explains a recent push to have a similar approach in Idaho 
declared unconstitutional.  Part IV concludes that Missouri’s approach provides 
the more fair and equitable remedy for the mentally ill criminal defendant and 
contends that the Supreme Court should recognize a constitutional right to an 
insanity defense.  

 
II.  HISTORICAL CONTEXT 

 
 Generally, the insanity defense is an affirmative defense that, if satisfied, 
absolves the defendant of criminal responsibility “even when the state has proved 
beyond a reasonable doubt all elements of the offense charged, including the 
requisite mens rea.”10  A defendant who succeeds on an insanity defense does not 
get to walk free but, instead, is civilly committed to a hospital in order to protect 

                                                            
6 Id. 
7 Death Warrant, State v. Kahler, No. 09CR270 (Kan. Dist. Ct., Oct. 11, 2011), available at 
http://www.kscourts.org/State-v-kahler/20111011-Death-Warrant-167.pdf; David Earl, James 
Kahler Sentenced to Death for Killing Family, KOMU (Oct. 11, 2011, 10:41 AM), 
http://www.komu.com/news/james-kahler-sentenced-to-death-for-killing-family.  
8 KAN. STAT. ANN. § 22-3219 (2012); see also Hanna, supra note 3. 
9 MO. REV. STAT. § 552.030(1) (2012).  
10 Daniel J. Nusbaum, The Craziest Reform of Them All: A Critical Analysis of the Constitutional 
Implications of “Abolishing” the Insanity Defense, 87 CORNELL L. REV. 1509, 1517 (2002). 

http://www.kscourts.org/State-v-kahler/20111011-Death-Warrant-167.pdf
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society and to administer treatment.11  The use of the insanity defense is very rare 
— less than one percent of defendants present an insanity defense and only one-
quarter of those defendants succeed. 12   Even when the insanity defense is 
successful, those found not guilty by reason of insanity face the risk of being 
confined in a mental hospital for a longer period of time than if they would have 
been imprisoned if convicted.13 

During the 1960s and 1970s, state courts exhibited a growing concern for 
the mentally ill and tests for legal insanity were expanding.14   Before 1979, 
every state had some form of the insanity defense. 15   As a result, criminal 
defendants in every state could use evidence of mental disease or defect to both 
form the basis of an insanity defense and as a ground to negate the mens rea of a 
crime.16   

That all changed by 1982 after John Hinckley, Jr. successfully employed 
the insanity defense in his trial for the attempted assassination of President 
Ronald Reagan.17  The media widely reported that the assassination attempt was 
motivated by Hinckley’s desire to impress movie star Jodi Foster.18  Hinckley’s 
acquittal sparked public outrage, and in response, Congress and more than thirty 
state governments changed their criminal statutes to limit the insanity defense or 
abolish it altogether. 19   

Many states shifted to the more restrictive M’Naghten test, which holds 
that a defendant should not be responsible for a criminal act only if he is unable 
to understand his acts or is unable to understand that those acts were wrong at the 
time they were committed. 20   Missouri has adopted the M’Naghten test and 
specifically provides that a defendant is not criminally responsible if, at the time 
he committed the conduct, he was “incapable of knowing and appreciating the 
nature, quality, or wrongfulness” of his conduct due to mental disease or defect.21  

                                                            
11 Elizabeth Bennion, Death is Different No Longer: Abolishing the Insanity Defense is Cruel and 
Unusual Under Graham v. Florida, 61 DEPAUL L. REV. 1, 37 (2011). 
12 Elizabeth Nevins-Saunders, Not Guilty as Charged: The Myth of Mens Rea for Defendants with 
Mental Retardation, 45 U.C. DAVIS L. REV. 1419, 1454 (2012). 
13 Stephen Lally, Drawing a Clear Line Between Criminals and the Criminally Insane, WASH. 
POST, Nov. 23, 1997, at C02, available at http://www.washingtonpost.com/wp-
srv/local/longterm/aron/expert1123.htm. 
14 From Daniel M’Naughten to John Hinckley: A Brief History of the Insanity Defense, PBS, 
http://www.pbs.org/wgbh/pages/frontline/shows/crime/trial/history.html (last visited Nov. 10, 
2012). 
15 Nusbaum, supra note 10, at 1518. 
16 Id. 
17Nevins-Saunders, supra note 12, at 1454. 
18 Bennion, supra note 11, at 40-41. 
19 Id. at 41; From Daniel M’Naughten to John Hinckley: A Brief History of the Insanity Defense, 
PBS, http://www.pbs.org/wgbh/pages/frontline/shows/crime/trial/history.html (last visited Nov. 10, 
2012). 
20 From Daniel M’Naughten to John Hinckley: A Brief History of the Insanity Defense, supra note 
19; see also Bennion, supra note 11, at 42 (“[C]urrently forty-six states have an insanity defense--
and forty-five of those have insanity tests based on some variant of the M'Naghten or Model Penal 
Code tests.”) 
21 MO. REV. STAT. § 552.030(1) (2012). 

 
 

http://www.pbs.org/wgbh/pages/frontline/shows/crime/trial/history.html
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Missouri’s statute provides that the burden of proof rests on the defendant to 
make this showing by the preponderance of the evidence.22 

Before the Hinckley verdict, Kansas applied the M'Naghten test. 23   
Following the Hinckley verdict, Kansas joined Utah, Idaho, and Nevada in 
abolishing the insanity defense. 24   However, Nevada has since declared that 
abolishing insanity as a complete defense to a crime is unconstitutional. 25   
Specifically, the Nevada Supreme Courted stated that a defense based on legal 
insanity is a fundamental principle requiring protection under the Due Process 
Clause of the Fourteenth Amendment.26 

Nonetheless, the courts in Kansas, Utah, Idaho, and Montana have all 
upheld the abolishment of the insanity defense as constitutional.27  The Kansas 
Supreme Court stated, “[T]he affirmative insanity defense is a creature of the 
19th century and is not so ingrained in our legal system to constitute a 
fundamental principle of law.”28  The court explained that the Kansas statute 
satisfies due process because it does not remove the state’s obligation to prove 
every element of the crime and still permits a criminal defendant to present 
evidence that he or she lacked the requisite mens rea of the crime due to mental 
disease or defect.29    

 
III.  WHY KANSAS’ APPROACH IS INADEQUATE 

 
 The constitutionality of Kansas’ approach towards mentally ill criminal 
defendants continues to be called into question for its failure to provide a remedy 
for the defendant who acted intentionally but did not understand that his conduct 
was wrong at the time it was committed.30  Most recently, the Supreme Court 
held that Arizona did not violate the Due Process Clause when it narrowed 
the M'Naghten test by eliminating the portion that asks whether the defendant did 
not understand his acts and leaving only the part that asks whether the defendant 
was unable to tell that his acts were wrong.31  In reaching its conclusion, the 
Court stated that no particular formula for the insanity defense “has evolved into 
a baseline for due process” and that the insanity rule “is substantially open to 
state choice.”32  At the same time, the Supreme Court declined to decide whether 
the Constitution requires an insanity defense at all.33   
                                                            
22 § 552.030(6). 
23 Marc Rosen, Insanity Denied: Abolition of the Insanity Defense in Kansas, 8 KAN. J.L. & PUB. 
POL’Y 253, 254 (1999). 
24 Bennion, supra note 11, at 41. (Montana was the only state who had abolished the insanity 
defense prior to the Hinckley acquittal). 
25 Finger v. State, 27 P.3d 66, 84 (Nev. 2001). 
26 Id. at 80. 
27 Bennion, supra note 11, at 41. 
28 State v. Bethel, 66 P.3d 840, 851 (Kan. 2003). 
29 Id. at 851-52; see also KAN. STAT. ANN. § 22-3219 (2012). 
30 See John Hanna, Kansas Capital Case Raises Insanity Defense Issue, LAWRENCE JOURNAL-
WORLD (Aug. 29, 2011), http://www2.ljworld.com/news/2011/aug/29/kansas-capital-case-raises-
insanity-defense-issue/?kansas_legislature. 
31 Clark v. Arizona, 548 U.S. 735, 736 (2006). 
32 Id. at 752. 
33 Id. at 752 n.20. 
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The Court recently was asked to examine this issue through the case of 
John Joseph Delling.34  Delling was convicted in Idaho for a 2007 crime spree in 
which he killed two people and seriously injured another.35  Delling’s crimes 
appeared to be carefully planned and executed—they occurred over a span of 
weeks and covered 6,500 miles.36  However, Delling explained his actions by 
stating that he had become “a type of Jesus” and that his victims were “stealing 
his energy,” the damage from which could be revealed by an MRI of his brain.37  
Nevertheless, Idaho, like Kansas, has abolished the insanity defense, so Delling 
was unable argue that mental illness caused him to be without the capacity to 
understand that his actions were wrong.38   

On November 26, 2012, the Supreme Court narrowly denied certiorari in 
Delling’s case.39  Justice Breyer, joined by Justices Ginsburg and Sotomayor, 
issued a dissent to the Court’s order in which he stated that, by limiting evidence 
of the defendant’s mental disease or defect only to the issue of intent, Idaho has 
chosen to treat differently the defendant who kills a human being while thinking 
he is killing a wolf and the defendant who intentionally kills a human being 
because he thinks a wolf instructed him to do so.40  Justice Breyer explains that, 
while the former could be found not criminally liable in Idaho due to his lack of 
intent, the latter is unable to obtain a similar result because, despite his delusions, 
he still intended to kill a human being. 41   Consequently, Justices Breyer, 
Ginsburg, and Sotomayor would grant certiorari on the issue of whether this 
unequal treatment violates the Due Process Clause of the Fourteenth 
Amendment.42 

If the Court eventually grants certiorari on this issue, there are several 
grounds on which it may find that the Constitution mandates an insanity defense.  
As the dissent suggests, the Court may find that abolishing insanity as a complete 
defense to a criminal offense violates the Due Process Clause of the Fourteenth 
Amendment by limiting the use of insanity evidence based on an arbitrary 
distinction between two categories of mental illness. 43   For example, the 
American Psychiatric Association explained to the Court in Delling that seriously 
mentally ill individuals oftentimes form the intent to kill because they wrongly 
believe the act is justified, for example as a result of paranoid delusions.44  

In finding that the abolishment of the insanity defense violates the 
Fourteenth Amendment, the Nevada Supreme Court reasoned that the concept of 
wrongfulness, as the term is used in M’Naghten, historically has been an inherent 

                                                            
34 Robert Barnes, Supreme Court is Asked to Find that Insanity Defense is a Constitutional Right, 
WP POLITICS (July 22, 2012), http://www.washingtonpost.com/politics/supreme-court-is-asked-
to-find-that-insanity-defense-is-a-constitutional-right/2012/07/22/gJQAKNbr2W_story.html. 
35 Id.  
36 Id.  
37 Id.  
38 See id. 
39 Delling v. Idaho, 133 S.Ct. 504 (2012). 
40 Id. at 505 (Breyer, J., dissenting). 
41 Id. 
42 Id. at 506. 
43 Id. at 505-06.  
44 Id. at 505. 
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element in the mens rea of most crimes and that the strict mens rea model “has 
the effect of eliminating the concept of wrongfulness from all crimes.”45  The 
Nevada Supreme Court concluded, “so long as a crime requires some additional 
mental intent, then legal insanity must be a complete defense to that crime.”46  
Holding otherwise would “permit an individual to be convicted of a crime where 
the State failed to prove an element of the offense beyond a reasonable doubt.”47   

The Nevada Supreme Court’s holding does not provide full support for 
an affirmative insanity defense, however.  The court did not hold that evidence of 
a defendant’s inability to understand the wrongfulness of his conduct is always a 
defense.  Instead, the court stated that the legislature is free to redefine the crime 
by eliminating any requirement that the defendant acted knowing that his conduct 
was wrong.48  As highlighted by the Kansas Supreme Court, under the Nevada 
Supreme Court’s reasoning, if the definition of a crime does not require 
wrongfulness and the defendant is otherwise allowed to present evidence to 
negate the crime’s statutory mens rea, due process is satisfied.49  As a result, 
Nevada’s argument based on the Due Process Clause should be considered the 
minimal protection afforded under the Constitution, and a violation of the 
Fourteenth Amendment is more likely to be found merely in a state’s failure to 
extend due process to the class of mentally ill described in the Court’s dissent in 
Delling.     

Moreover, constitutional support for an affirmative insanity defense also 
can be found in the Eighth Amendment’s prohibition of cruel and unusual 
punishment.  At least one scholar argues that the Supreme Court’s 2010 decision 
in Graham v. Florida50 can logically be expanded to protect the mentally ill as 
less culpable actors than those not suffering from mental illness.51  The Court in 
Graham held that the Eighth Amendment prohibits categorically sentencing a 
juvenile offender to life without parole for a nonhomicide offense.52  In reaching 
its conclusion, the Court identified that categorically sentencing nonhomicide 
juvenile offenders to life without parole was “exceedingly rare” and that “a 
national consensus has developed against it.”53   More importantly, the Court 
explained that, because juveniles are less mature, are more susceptible to 
negative influences, and have characters that are not as well formed, they are less 
culpable for their actions and their criminal acts are not as morally reprehensible 
as that of an adult.54 

The same reasoning can be applied to hold that it is cruel and unusual to 
impose criminal liability upon mentally ill defendants who do not understand that 

                                                            
45 Finger v. State, 27 P.3d 66, 81 (Nev. 2001). 
46 Id. at 84. 
47 Id. at 81.  
48 Id. at 84. 
49 State v. Bethel, 66 P.3d 840, 851-52 (Kan. 2003). 
50 Graham v. Florida, 130 S. Ct. 2011 (2010). 
51 Elizabeth Bennion, Death is Different No Longer: Abolishing the Insanity Defense is Cruel and 
Unusual Under Graham v. Florida, 61 DEPAUL L. REV. 1, 2 (2011). 
52 Graham, 130 S. Ct. at 2058. 
53 Id. at 2026 (internal citation omitted). 
54 Id. at 2026. 
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their actions were wrong at the time they were committed. 55   Certainly, the 
abolishment of the insanity defense is rare, as Kansas, Utah, Montana, and Idaho 
are the only states without the defense.56  Moreover, the inability to understand 
wrongfulness makes the actions of a defendant suffering from a mental disease or 
defect less morally reprehensible as that of an individual who knows that his 
actions are wrong.  Studies in neuroscience explain that brain abnormalities can 
result in defendants being unable to control their actions. 57   For example, 
“[f]rontal lobe damage, as caused either by head trauma or developmental 
deficiency, leads to impairment in the development of moral rules and social 
conventions, thus making it difficult, if not impossible, for the actor to realize 
that he acted in violation of the law or of other social norms.”58  Consequently, 
like categorically sentencing nonhomicide juvenile offenders to life without 
parole, sentencing to prison the mentally ill who do not understand the nature of 
their conduct or cannot understand that their conduct is wrong is cruel and 
unusual punishment due to their lack of culpability.  

 
IV.  CONCLUSION 

 
 Our legal system has long recognized that a person who is so mentally ill 
that he is unable to comprehend the wrongfulness of his conduct is less 
blameworthy for his criminal acts.  In writing a petition on Delling’s behalf, 
Stanford Law Professor Jeffrey L. Fishers stated, “For centuries, the moral 
integrity of the criminal law has depended, in part, on the insanity defense.”59  In 
fact, Kansas had applied the M’Naghten test for over a century before it chose to 
eliminate the insanity defense.60   

Ultimately, Missouri sides with the vast majority of states in holding that 
a criminal defendant is less blameworthy when he did not understand the nature 
or wrongfulness of his conduct at the time it was committed due to mental 
disease or defect.  By committing the mentally ill defendant to a facility for 
treatment rather than confining him to a prison cell with more culpable offenders, 
Missouri’s approach is just but still provides protection for society.  Kansas, on 
the other hand, refuses to distinguish between severely mentally ill defendants 
and those who fully understand right from wrong and ascribes equal blame to 
both parties as long as the mental illness did not prevent the defendant from 
forming the requisite mens rea.  As a result, the Supreme Court should grant 
certiorari on the issue and create a constitutional right to an insanity defense. 

                                                            
55 Bennion, supra note 54, at 2-3. 
56 See supra text accompanying note 27. 
57 See Melinda Carrido, Comment, Revisiting the Insanity Defense: A Case for Resurrecting the 
Volitional Prong of the Insanity Defense in Light of Neuroscientific Advances, 41 SW. L. REV. 309, 
309-10 (2012). 
58 Id. at 312 (internal quotation omitted). 
59 Robert Barnes, Supreme Court is Asked to Find that Insanity Defense is a Constitutional Right, 
WP POLITICS (July 22, 2012), http://www.washingtonpost.com/politics/supreme-court-is-asked-
to-find-that-insanity-defense-is-a-constitutional-right/2012/07/22/gJQAKNbr2W_story.html. 
60 Marc Rosen, Insanity Denied: Abolition of the Insanity Defense in Kansas, 8 KAN. J.L. & PUB. 
POL’Y 253, 254 (1999). 
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